Information about Oil and Gas Leasing
For Surface Owners
Who Also Own Their Minerals.

May 16, 2008, Edition

Presented for educational and informational purposes only.
Consult with your own attorney if you want specific advice about a lease you may sign!
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Introduction to the May 16, 2008, dratft.

This is the author’s first edition of this article. It was
prepared in some haste because of the rapidly increasing leasing
activity and several impending meetings of citizens who wanted
information on the subject. A person or two on the landowner side
and a person or two from industry has looked at it and seen no
glaring errors, but it has not been thoroughly vetted. If you are
viewing this after May of 2008, you may want to check the web site
of Legal Aid of West Virginia or the West Virginia Surface Owners’
Rights Organization, or any other web site where you found or were
referred to this article, in order to make sure there is not a
later, revised edition. Anyone who sees what they believe to be
errors of any kind in this article is encouraged to contact the
author so that a correction can be made in a later edition.

INTRODUCTION

This article is written by an attorney who has written a bookltc&te low income surface
owners regarding their conflicts with oil and gas drillerdiisTobook, theWest Virginia
Surface Owners’ Guide to Oil and Gass for people who own only the surface while
someone else owns the minerals or for people who own the surface amkttads together,
but they or a previous owner have already signed a lease giving producensch leeway
in deciding where and how the drilling and surface disturbance is to b€ done.

In the course of this activity for surface owners, the authohisfdrticle regularly gets
guestions about leasing from the lucky few surface owners whawaisdheir minerals.
Probably no greater than 30% of surface owners in West Virginia owmtinerals. These
lucky folks are sometimes (frequently, at the time his is benittew) being approached by

“To get a copy of the "¥/est Virginia Surface Owners’ Guide to Oil and Gast
do an Internet search for the title.

"If there are non-producing wells on the property under an existing lease, it may
be possible to get the old lease cancelled and the wells plugged, but that is not the subject
of this article.



a “landman” for an oil and gas company who wants them to sign a lease of the oband ga

The author has no particular experience or specialized expertistuadlya drafting or
negotiating leases or riders or addendums etc. However, a gréaif des general
knowledge regarding oil and gas exploration and production would be helpful whesca surf
owner is considering signing a lease to the oil and gas minerals hisdeurface. In
particular, where the mineral owner is also the surface owneauther is familiar with the
issues that a surface owner will have with oil and gas welindyithat can be addressed in
the lease. The author gathered further information from other s@ndesdividuals, and
he organized and presents it here in order for surface owners who awnitiegals to have

a starting place when they are approached by a landman and need tovtietia to sign

a lease and if so, how and what to negotiate in a lease.

Large land owners — 1000 acres or more — have more bargaining leverabejrguaténtial
income, particularly if there is also coal present, oftenfigsthiring a land managing
company to help plan the development of their land, if not manageahdir IAnd these
large landowners do not live on all of those acres so they have diféera probably fewer
surface disturbance concerns. So this article is generally not addressed to them.

In other states there are sometimes people who have beconng lagsnts for smaller
landowners. These agents work for surface owners in negotiationsheiffraducers’

landmen. Maybe some will crop up here in West Virginia and candoe help than just
having this article to read. There is also a host of addition&riabbn the web site of the
West Virginia Surface Rights Organization (Google “WVSORQO?”), dricl there is a

specific page of “Mineral Owner Info” / “Leasing”.

There may be real estate tax, personal property tax and income taxasse@dy oil and
gas leases. The author generally represents low income people ankhawledge of tax
consequences relating to the leasing of oil and gas. Please cdagut@fessional if that
Is a concern for you, or to determine whether it should be.

Finally, a short note on some terms used in this article. This is writtémwfancome and
other citizens who own the surface and the minerals together. tBatds a long phrase,
these people may be called just the “mineral owner” or “surface owngdwot. In legal
jargon this person is the “lessor”, the person who is signing and exeheéifgpse, even
though the lease is usually drawn up by the lawyer for the otheofside deal. The other
side of the equation will generally be called the “producer”. T person or entity
wanting to come onto the surface and drill into the subsurface in order tweefqui, drill
for, produce and take away and sell oil or gas. Most people wouldheallthe “driller”.
That term is used for them frequently in this article whennglkbout the actual process of



drilling a well. But sometimes the actual driller is a comphaywas hired by the producer
to drill the well. That contract drilling company itself may hire subcaoidra for parts of
that work. The lease will call the party on that side of the equation the “lesdse’stale
statutes generally refer to them as the “operator”. Thidleadenerally uses the term
“producer” for the person or entity on that side of the equation whemtbeot called the
“driller”.

GENERAL INFORMATION

Think long term!

What do you want to do with your surface land? Money is a good thing, but msdreng
and gone, especially the up-front lease money. The land will befttrever. What else
might you want to do with your surface in the future? What wilhive generations want
to do with the surface? What you are about to sign could very wiel enauge difference
in what uses can be made of the land in the future.

Time and understanding.

Understand what you are signing. A survey in New York State showed 8886t who
were approached by a land man with a “standard lease” draftéaepawyer for the
company or landman signed the lease exactly as presented to tteamloMhem are sick
at heart now.

If the landman is in a hurry and pressing you to sign quickly, be exttiags before signing
with them. Ask him to explain all the provisions of the lease. Deetke his time to
explain everything, or does he gloss over things in a hurry?

Ask the landman, or find out on your own, where the company he is working foriltes
wells recently, and go look at them. Ask the surface owner of theke ow they got
treated by the company. (Thatis not a sure fire protectionx@aired below, these leases
are often “assigned” to other producers to drill wells. Or indeperdeitractors are hired
to drill wells.)



Find out what provisions others in your area have negotiated into leadetheadollar
amounts and royalty percentages. The web site of WVS@&Cinks to a web site bulletin
board of offers made in leases by oil and gas producers to landowWéstivirginia. Do
research on production success from wells in your area and the gedlogynternet is a
great place to start. For deeper research into the wells aremthe West Virginia Office
of Oil and Gas has some information on well production on line, but somardthrenation
like the formation being produced only in paper files in the Charleston office.

Get a lawyer to explain the lease to you. It should not cost than a couple hundred
dollars. You pay car insurance in case of a car wreck or @& limes Think of paying a
lawyer as insurance that your land or finances will not get wrecked.

Remember. You do not have to sign a lease. You certainly dwawetto sign a lease
giving the producer more rights than are necessary to drill and produoardand. Lease
language is not required by any laws. Bargain for what you wardu dg sign, understand
first.

As this is being written, the most common strong arm “Hurry up!” taoéing employed by
landmen is to say, “If you don’t sign a lease now, we or someone elgetlidases from
your neighbors, drill wells on them and legally drain the gas out from underlgod}’
This is a half truth at best. Itis true, as explained in more datatil, that an oil or gas well
drilled on a neighboring tract, but near your boundary, can legally drain or gasomunt
under your land. However, if that exploratory well is a good well, thengobhave an “off
set” well drilled on your side of the boundary and compete with therndaikor gas. They
know this. So it is important to them to lease up all the surrounding ¢apitect their
interests when they drill. If they are in such a hurry to get yalirdsilled, then why do they
want a 5 year primary term? (The “primary term” is explainecelt Also, most of the
leasing activity now is driven by the desire to lease the “Mauséliormation. Although
the issue is on appeal to the West Virginia Supreme Court, Marcelluationmvells are
currently subject to forced well spacing and royalty sharing laws. Soogod force a well

on a neighboring land to share their royalty with you in exchange for agreeing not to drill

an offset well. You are much better off to contact those neighbors, bargagn@ag, have
several landmen make you offers, and take the best one.

Who you are dealing with and why it matters.

The person who comes and tries to get you to sign a lease is called a “landman”.

“The West Virginia Surface Owners’ Rights Organization. Google “ WVSORO”
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There is no governmental licensing of landmen, so no one can keep a bad l&mdman
continuing to be alandman. There are no requirements for becoming arfesalthey may
be educated and trained or they may not. Some are straightfon&antie are sharp
bargainers who may tell you the truth — but not the whole truth. Sdmaesatill make
promises that they know will not be kept.

Landmen work generally in three employment contexts. You should ask thethéyoare
working. If they are not straightfoward about that, do not deal with them.

An independent landman or company tries to lease your land, often |lmisletr lands

around you, and then sells the bundle to producers. Itis extra impogahatbagreements

in writing in detail with these landmen. The ultimate drillelt vaike the position that they

are not bound by oral agreements or assurances of the landman, indeed they may honestly
say that they never have heard of them until you bring them up.

A company that intends to produce the wells themselves will sometimes contacingpu us
a landman on their staff. There are no guarantees, but this is prababtyeferred
arrangement, because you know who you are dealing with, or are not goingvitiuealp

to bottom.

A company that intends to drill and produce wells on your land will dftena different
company or an independent landman to do the leasing for them. Timg leasipany or
independent landman may not tell you who they are working for. This cobkthese the
producer has a bad reputation. More likely, the producer does not want other producers to
know that they are doing leasing in your area in order to avoid competitibacause they

have done geologic research in the area that leads them to betiewiel ibe good and they

do not want other producers to suspect that.

So who should you deal with?
Competition is good

The important thing is to try to talk to several different landmen. If co@uger/landman
wants to lease your land, another one probably will too. Find the céonpetnd shop
around. Get them bidding against each other in what they will agree to anduabwthey
will pay. One possible way to find other landmen looking to leage go down to the
county courthouse and ask the people in the record room where deeds @t éeasmrded
for the names of the landmen working the record room looking for lancse.leThen
contact those landmen. Contact the known production companies, parti€yauliknow
others in your community who have had good experiences with them.



Should | talk to my neighbors?

That is one of the best things you can do! Talk to your neighbors to fimhatithey have
been offered, and by whom.

The more acreage that can be leased at once the better theibgrgawer. Get your
neighbors together. Bargain as a group for good terms. More acreagenmeale/erage.
The same terms you got by negotiating in a group should then be included aeskgases,
one for each separate tract/owner in on the deal.

Who will they come to first?

Sometimes the landmen are strategic and go to the largest mineral own&dirsttimes
it is just the first person they can find home. Sometimegusiavho they get the title work
at the courthouse done on first — maybe the easiest title history.

Conveyance or lease?

You almost certainly just want to lease the right to drill — hgasi you can lease out just
what you want and put the limitations and requirements in that you want.

If you are only thinking in terms of money, a lease gives you some nuprfegnt and then
royalties over time. Deeding away your minerals will give you a lot more money up front,
but none after that. So if you sign a lease you risk that the widlisot be good and will

get paid little royalty later, and you will end up with less tatahey. On the other hand if
you sign a deed, you risk losing out on a lot more money later if thetwed out to be very
good. If they are certain enough of success to pay a lot of money ufofbunytyour land,

you probably going to get more money in the long run by waiting for a rayfetgk. Unless
they want to buy the minerals and surface and you can buy a place you like better.

And again, the brief general language of a deed of conveyance will nattymie surface
interests as much as terms you can negotiate in a lease!



Oil and gas drilling vs. coal mining?

If you have coal under your land, be aware that coal companies jprakaidl mining coal

that has a number of gas wells drilled through the coal seammifiney company has to
figure out where they are and not get too close to them during miningdeznal in place,

or else buy the wells and plug them and mine through the plugged casing.

Oil well or gas well?

Most producers now are looking for natural gas. Sometimes tleegraéliing for oil.
Sometimes they find oil when they are looking for gas.

The amount of surface disturbance etc. is essentially the sateti kinds of wells is the
same during the drilling of the well.

Post drilling activity on your land for oil wells is much greater than for gas wells!

The gas flows naturally out of a gas well. A gas well willdhéo have a pipeline to carry
the gas to market. Once the pipeline is laid, and buried soastthe land is reclaimed
relatively quickly. There will only then be occasional visithwgas well for maintenance,
and infrequently another smaller rig in to “swab” or otherwise maintain the well.

The oil in an oil well has to be pumped out on a regular basisddhes with a “pump jack”
on the surface over the well that runs on electricity or gasdiimemes on at intervals and
rocks back and forth to pump the oil out. This can involve some noise. Ththeih stored
in a large tank near the well or wells. Then a truck has to coorethe road and carry the
oil away on a regular basis. This is all a relative frequent intrusion onto your land.

If they are drilling for oil, you may not want to sign a leasaldiecause of this extra surface
presence, or you may not mind.

Coal Bed Methane.

Coal bed methane is the gas that is produced from the coal seamgoumdkend. If the coal
has been separated from the surface and/or the gas years afjthe@cdal bed methane
was not mentioned, then you may find yourself in the middle of a hugertthoee-way
battle about who owns the coal bed methane. But if you own all treeceusthd all the
minerals, you have the power to lease it out and get paid royaltreslisrdrilled to produce



it. If you plan on having the coal mined, it will not happen until aftercoal bed methane
wells are no longer producing, 18 years more or less. You should knowthaiease the
coal bed methane to a gas producer, a coal mining company that comdatalomgy have
gualms about mining through a system of wells the drilling of which it did not oversee.

These coal beds where the coal bed methane is found are shallowaostiaonventional
natural gas producing formations — hundreds of feet deep instead of thousaods.
traditional wells drilled vertically to produce coal bed methaae&kmser together than wells
drilled to deeper formations for conventional natural gas. This meamnesmell sites on the
surface, plus some more vertical holes through the water tablatbtat least some risk of
ground water contamination or depletion associated with each penettatportantly, the
“fracing” etc. that is usually done to these vertical wellsnre likely to cause water
pollution problems than the fracing deeper conventional natural gas wtsicularly if
you have old orphaned wells nearby, or old wells nearby for which #rerno plugging
records on file with the West Virginia Office of Oil and G&n the other hand, if the coal
IS going to be mined some day, it is better to capture and use theedaakthane, which is
a greenhouse gas, before the mining activity releases it to the atmosphere.

Horizontal drilling to produce coal bed methane is better if theg@irracing the coal bed.
It requires fewer well sites and fewer vertical penetratidrise water table etc. that always
pose some environmental risk. However the site where the horinaeitar a cluster of
wells are drilled is a much larger well site. If you gehthie sign a “no surface disturbance
lease” to only drill underneath you horizontally from a well drilhesdirby, you may get the
best of both worlds. However, horizontal drilling too can have problertiere are
orphaned wells nearby, or old wells nearby for which there are no plugging records.

A large problem with coal bed methane can also be the produced ®atdbed methane
Is produced by pumping the water out of the coal seam and up and out ofl the/ineg is
to be done with that water? Does it have contaminants and how will they be treated?

Do not sign a lease that has drilling for coal bed methane includeakian afterthought —
something that the producers put in the lease just in case the priwdser ever decides
in the future to drill for coal bed methane. In dealing with coal bed methaneabistyy
best, when the producer really wants to do it, to do a separatéleader coal bed methane
after learning more about it. Do not agree to sticking the words bezhimethane” in a
lease for conventional natural gas just because it is easy io tiygavords. Cross out those
words.



If they come to you to sign a lease and you thought you did not own the Isiinete first
place, it is time to see a lawyer to figure out why they are doing that, and what yde may

giving up.

Other undiscovered gases and resources.

Natural gas as it comes out of a well has methane, butane, aofiddtsr “thanes” mixed
in it in various quantities. The lease needs to give the producegtido all of those
“constituents” of the natural gas. It should not give them the rightitavdls or otherwise
produce gases or other substances that are not in your current conteméto knows
what it might take to produce those? Who knows what they are worth? Who Wwhatvs
different burdens on the surface, or dangers of production to other eEscext
technologies could cause. If they are discovered, then the producer estio goonthen and
do a fair lease for them. If the producer insists on some rigkh®se gases, tell them they
can have a first option to lease them later.

Storage.

Similarly, it is best to cross out any language in a lease tHalleilv your land to be used
for storage. Almost all of landmen’s “standard leases” inclymeasion allowing storage.
And almost all have you paying only a pittance if your land is usesddoage. Almost never
IS the storage provision actually used for the development of a staldgdBut if it is it will
not pay you much and make further drilling for wells that will pay goayalty practically
impossible.

You will get paid royalty at 1/8 or more of the value of the gagimally produced from
wells drilled on your land. When the original gas from a formatigore, if they decide
to exercise a provision in your lease to create a storage feldptump someone else’s gas
down into your depleted formation in order to store it, and you get nothirfgefgas when

it comes back up to go to market except a certain amount per acre.

Also, having one formation under your land being used for storage meansi|limajt e
wells to other formations is usually so much more expensive thiarsimill prefer to drill
their new wells on some other surface owner’s land. So if thesteniage on your land, no
future wells that will pay you royalty are likely to baliéd. You will only get the much
lesser storage fees.



If they want to use your land for storage later on, they can come back lated gou can
learn whether you want to and if so how to negotiate such a lease.

They will say they can condemn your land for storage, and tha¢mate possibility. And
when that happens you can figure out the compensation you ought to getyviind all
likelihood be greater than what is set out in their standard lease.

Secondary Recovery

After the gas wells in a pool of gas have been there for maarg,y#he amount of gas
produced goes way down because all of the gas that will naturallptlbaf the formation
and into the gas well will be gone; but there is still some amouga®ieft in the rocks.
Similarly, after the wells in an oil field have been therenfiany years, all the oil that will
naturally flow into the well bore to be pumped out will be gone; but thékrstill be some
amount of oil left in the rocks. Think of a sponge that is sopping wWetdivily water. Drop
it on a flat surface and much of the dirty water will flow out, thete will be more left that
did not drain out on its own.

Occasionally, in order to get that remaining gas out of a pool of gasget that remaining

oil out of an oil field, producers will pump water or other substances dome of the wells

under high pressure and into rocks holding the pool or field, and then pump it back up out
of other wells. Itis like running clean water though that sponge tingeest of the dirty
water out.

Never agree to this in a lease — especially if you are int@fpine State that has a lot of old
oil or gas wells for which the state has no records of their pluggeiting natural pressure
flow out of a well is one thing. That natural pressure was notrdlyiausing oil or gas to
flow into water tables etc. by way of fracture zones or exigiingged, poorly plugged, or
even unplugged well annuluses. Adding new additional pressure can foragedh@mg oil

or gas out of the wells as the producer planned. But it migbtfaice the oil or gas into
water tables by way of fracture zones or existing plugged, poorly pluggasounplugged
well annuluses.

If at some point after the original wells they intend to drél @epleted, maybe then let them

come back to you to try to convince you that the formation is deep enoughitamew
technology that they know enough about the geology that it is safe. Not until.
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Carbon Sequestration.

This sounds like a good idea. We all worry about global warming. It rogghtgood idea

to pump CQ produced by coal fueled power plants into depleted gas well formaButs.

is it in a deep enough formation that it has not been penetrated by orglaaneells or old

gas wells with no plugging records? Is it going to be inserted ate¢ssyve the original
formation was holding, or a much higher pressure that might causskedk out? Will it
prevent new drilling to deeper formations for new gas so that your cobgetting royalties

is lessened? We still do not know enough about it. There are some who argue that it is an
impractical pipe dream that is being promoted to avoid more meanggfiubnmental

action. If itis such a good idea, when they decide to actually theit,can come back to

you then, and you can learn more, and get a lease that protects your interests.

Injection Generally.

It is necessary to inject fluids or sometimes gasses inttueahgas well into the producing
formation right after (usually) the well has been drilled in otdé&frac” the formation. This
Is done so that the gas will flow faster and from farther dveay the well bore into the well
bore and up and out to be sold. There is a slide show on the web site of WV20&0
how a well is drilled and what can to wrong that illustrates this.

So you will have to agree to allow this kind of injection if you waréase your oil and gas.
You should absolutely not agree to language that allow any more genecabmpf fluids.
You could end up having “disposal” wells on your property. Some dispodalfaetalt
water in safe areas at safe depths may be OK. On the otitethigainjection of something
more problematic could have all of the problems mentioned for secoedamery, storage,
carbon sequestration etc. Itis a bad idea to sign a leasestiaims this unless you scratch
it out first.

Horizontal drilling.

In horizontal drilling the driller drills straight down into the groundhe target formation,
and then turns horizontally and drills for thousands of feet horizorftatlygh the oil or gas
bearing formation. Sometimes the driller drills in one directioom&imes , particularly
in producing coal bed methane, the horizontal bores are drilled in séivecibns from one
well or one central cluster of wells. And in some cases thedmaal well bores branch out

“The West Virginia Surface Owners’ Rights Organization. Google “ WVSORO”
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like the veins in a leaf. The driller does this in order to drain more avsaquickly than
if the driller had just one vertical well or several vettiwall bores going straight up and
down through the formation. (This is not “slant”drilling where thel Wwete from starts
down at an angle from the very top. Slant drilling is used on oceangiplatforms in order
to get wells drilled down deep over a wide spread area without cairggraowre platforms.
It is rarely used in West Virginia, though there are those who sauldl be. And here, if
the bottom of the well bore ended up under a different mineraliacthe well was drilled
on, there could be serious legal complications.)

Generally, horizontal drilling is a good idea. One horizontal wellofoe cluster of
horizontal wells) is drilled down through the water table instealdeofrtuch larger number
of vertical wells that would be required to drain the gas out of the same area.isTless
total surface disturbance. This is generally good. It is particularly good ifgmdiid the
land being drained by a horizontal well bore that just runs underneath yawgtahe land
where the horizontal well or cluster of wells is drilled.

It is not so good if your land is where the horizontal well (or cluster of horizestks) is
drilled! The well site will be much larger than normal. Fdeap Marcellus well, they may
need 1.5 Million gallons of water for the frac job, that they have togétul in from
somewhere, and dispose of somehow. The well site will be up to$ adrere will be lots
more traffic on the access road and the county road. If it is a abahétdane well, there
will probably be a compressor and water pump, and the flow of producedadtall coal
bed methane wells require will be much greater in the eadestfan a vertical coal bed
methane well.

So agreeing in a lease to horizontal drilling of your oil and gas is ipisofpaod. But be sure
that you are willing to have that larger, 5 acre maybe, welbsit@ur land, and that you will
receive extra compensation for the use of your surface for anaxfessite. Or only agree
to a lease that allows them to drill horizontally through your miseraler your surface, but
will not allow the placement of horizontal well sites on youfaste land — a “no surface
use” lease.

Compressor stations etc.

You do not have to agree to anything that is not necessary for producing the gas from your
land, though it is possible they would insist on it. (Of course you dbaweat to agree to

lease at all if they want to do something you do not want, and you couldrgve get them

to put some of the facilities necessary for producing your, tilkeecompressor stations,
placed on neighboring lands. Hopefully, on the neighbors who do not care.) If they want
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a compressor or other facility on your land that is handling gas étber property be
especially careful. It will be especially big. You can say 1@r. you should bargain
separately for that. And be careful that language that allowsoiaiinued use of the
compressor station after the wells that they drill on your landqladoes not extend the
secondary term of the whole lease. More on that below.

Pipelines.

You will have to agree to a pipeline if you are going to sign a lease fdritiveg of a gas
well. You may want to negotiate for it to be buried in areas that you wasetnow or in
the future. You will certainly want to find out where they plan totlpeitr pipeline. Even
if they are buried, the existence of the gas line can prevent te@at of future buildings,
roads etc. where the pipeline runs. So you may want to negotiate a differeonltican
they planned for their pipeline, or you may not want to sign if the pipelill interfere with
other future uses you have for your land.

And if they are laying a line to a well on your land they manito pipe gas from
neighboring leases to the pipeline from your well in order to get tlsabgaarket -- a six-
inch or eight-inch pipeline. You may have to agree to that if you don’tihacé acreage.
There have to be enough wells to produce enough gas through the line to justify building a
pipeline to your tract. You may want to negotiate for extra paymeitttdotine — usually

it a certain dollar amount per foot up front. And be aware that thasebe language
associated with this pipeline language that lets them continue to use, and@aee, the
pipeline across your land after the royalty producing wells on yourpiaycut. And as in
compressor stations, if you do agree to a line across your lagather gas from other
property, and if they can use it after the royalty producing wellganland play out, be
careful. Be careful that you are not agreeing that such a line keepagbgdel are about
to sign in effect without them having to keep a well on your land thatymayroyalty. You
may want to get money for a pipeline across your land that can still bafterthe wells
drilled under the lease are played out; but if that happens, you dtewaldle to find
someone else to drill a new well on your land that will pay you royaltlesy @o not have
the power to condemn your property for such a line. But be verfjutat®ut any more
general pipeline language that lets them build pipelines that are not related to your wel

Be sure you do not allow an interstate pipeline. They ar&HWdnd require much more
surface presence. Yes they may have the power to condemn for that. But again, deal with
that when they actually have a plan and you can learn more abouimhat lease should

say, and how much you should get.
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How many years should | agree to for the primary term?

All leases have a primary term of several years. The pyitaam lasts for a set number of
years until the driller has drilled at least one well on yound.laOnce a well is drilled and
starts producing/paying you royalties, then the secondary term kicksersecondary term

goes for an indefinite period of years as long as there are produwetigeon your land, and

beyond that if you are not careful.

So how long should the primary term be?

The producer needs time to plan wells, arrange financing, hirdiagdrig etc., so a few
years is a reasonable period of time. But they may also aviraityou into the terms of the
lease for as long as they can without having to drill a welhely tlo not have to drill a well
for “X” number of years, there is a chance you will get no rgyayments for that number
of years. (The lease usually provides that they have the power to end thet Eragéme
during the primary term — which means they can stop paying you “delay rentalépts,
unlessitis a “paid up” lease.) And they keep other competing prodtm®rgetting a lease
from you and drilling on you for “X” number of years. And if they havs lftundrilled
acres being held by leases, their “assets” look good to their shamshenideto banks where
they get their credit. So they want a long primary term usudhd you do not want the
primary term to be too long. On the other hand, with a shprii@ary term the up front
money sometimes called a “bonus” or “paid up” or “delay rentay n@ be as great. So
some of your decision may be based on how much you want money up frontaraoting
of gas you can research or guess they may find and pay you royalty on some time later.

In the past, three years was a standard amount of time foraptanm. In an area that has
a pipeline to it and currently has some producing wells, where thieyguns to put more
wells to that formation, three years should still be enough. If hlaeg not gotten a well
drilled by then, and if it was a fair lease, and if it id atdjood idea for you, then the two of
you agree to extend it for more years. If things have gotten bettecay do better on the
up front money and other terms. If things have gotten worse, you will st dell on the
up-front money etc.

On the other hand, if the drilling is in an area, or to a formationiginatwv to development,
and they are still drilling wells to find out where the gasnsl @inere is not a pipeline yet
built to serve the wells, a five-year term may be acceptable.

Think hard about making a five-year lease renewable or extendablednnipany with or

without pay new up-front money at the end of the primary term — that is theasaarten-
year primary term. That means the producer wins if prices go up, but can baprizes
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go down. If you think you got a good deal on a paid up lease and thes piitonly go

down, that might be a good idea. But what if the producer is produciagpatd you on
people with whom they have shorter leases, and so will not drilll@mgou for you to get
the more significant royalty payments for nine years? There is d|eokssv suit to make
him develop or abandon the lease, but that is expensive. Rather thamaioextemight

be better to give the producer a five-year primary term wighrigpht of first refusal in
competition with other producers after the primary term.

If a producer drills a well within the primary term, then theoselary term begins. Generally
their lease will provide that the lease now continues for a segotedar that continuous so
long as that well, and any subsequent well drilled during the lifeedfirtst or succeeding
wells, are producing gas in paying quantities! Decades at leaskntw some that have
lasted for a century!

What kinds of payments will | get?

There are three kinds of payments you will get as the lessor/mavenar. Since you are
also the surface owner, you should also make sure the lease pymudes$ourth kind of
payments.

The first kind of payment the mineral owner gets is the paynmentcompensates you
for/during the primary term. It is often phrased as a certaiardmthount per acre per year
paid quarterly until the producer drills a well or until the primary tends without a well
and the lease ends. This form of payment is called “delay rertta rent they pay on the
lease during the delay before they drill a well. During hotingagseriods, producers will
sometimes give you a “paid up” lease. The means the producerywibpahe entire three
or five years of delay rental payments up front — usually caeullay a dollar amount per
acre per year and multiplied by the number of years in the primary fémmadvantage to
a paid up lease is that you get the money for all the yearsfaiien decide to opt out of the
lease early. The disadvantage is that they will are lesly io opt out. They will hold the
lease for the entire period since they have already paid fthigrthan back out and give
you a chance to lease to someone else who will drill and give you a rofghyn, during
hot leasing times, sometimes you can also get an up front signing “bionagtlition to
delay rental and even paid up delay rental. There are no laws kisouagain usually the
bonus is calculated as a certain number of dollars per acre. The most importanttthing w
the upfront money is that you should not get so interested in the upfront riwatgpu do
not negotiate the other payments and the other things that are important to you!
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The second form of payment is the royalty. This is usudfigres the biggest money is
expected — once a well is drilled successfully and put into produclibe. royalty starts
being paid as soon as the gas is produced and sold. Itis a paymemitocitad owner by
the producer that is a percentage of the value of the gas ase$ canof the well. Until
recently, the royalty paid by the producer to the mineral owneti8#s (12 %2 %) of market
value of the gas or oil in almost every case. (More later on hewnbarket value” is
determined.) However, this is not set in law. It has been runmbetdsome large
sophisticated landholders/producers negotiate for as high as 25% réysathys is written,
in some parts of Pennsylvania where there is fierce competittbueay high expectations
for production, royalties of 15% and 18% have occurred. It is something powyc®
negotiate, perhaps in coordination with bargaining about market value asedpiaiow.
And again, you will probably do better if you join with your neighbors and reggot
together.

The third form of payment is generally called a “shut in” paym&etimes also called a
“delay in marketing” payment. There may be times after thiasdrilled when the well has
to be turned off, called “shut in”, in industry parlance. This may ca&ictlre very beginning
until a pipeline is laid into the area -- causing a “delay irketarg”. It may occur after the
royalties start to be paid because demand is down and the witisff (or “shut in”),
which is justifiable. In that case, rather than receive atyogalyment, in order for the lease
to keep the secondary term of the lease in effect, the produays you a
monthly/quarterly/yearly payment. The shutin payment will alve@ysiuch less money than
aroyalty payment. This used to be generally in an amount stoiteer delay rental payment
amount. However, low delay rental payments are not a good idea fof lyete are lots of
reasons that producers want to avoid plugging wells on your land. Fiodtpagas wells
get older they produce less and less, so they do not generate thewasipliug themselves.
So the producer has to take income from other wells to plug them, \mbiphdducer does
not want to do. So producers often drag their feet about plugging wells bec¢aash flow
iIssues. Second, as long as there is a well on your land that is paying youaoghlit in
payments, the secondary term of the lease with the producer comietfest and they hold
on to your lease as an asset on their books, plus no competitor can tirdllease. You on
the other hand want a well that is played out to be plugged. Firstetheeeds plugged at
some point or it can cause pollution of water tables etc. Aitdsthys unplugged, the
producer could go out of business and there will be no way to get it plugged. Second, you
cannot sign a new lease with someone else to drill a new weduwand that will start you
receiving real royalties again. There are laws that you can invoke to terthmdt@se or
have the state declare that the well must be plugged, but you may la@eger. There are
common law arguments that the producer has a duty to develop your landf kakdban
expensive law suit to enforce. It is better for you to meake that the shut in payment
amount is high enough to discourage the producer from paying the shut it pasattests
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than plugging the well. And since this may occur 80 years from nowytberd should be
adjusted for inflation every so many years, or be tied to some other flexible figure.

The fourth form of payment is the payment that the surface owner camgeta well site
and access road is placed on his surface land. It compensate$ate swner for the value
of the land used by the well site and access road because tice suwiger no longer has the
use of that land. It also compensates for timber cut, cropsdgsd@ting the drilling phase.
Surface owners are entitled to some compensation pursuant to #rel@las Production
Compensation Act passed by the West Virginia Legislature in 1983hapdte entitled
especially if they do not also own the minerals. Strictly spegtkiis Act may not apply to
you since you own the surface and the minerals and are leasingoimmuHowever, oil and
gas companies are accustomed to paying these damages and therebably be little
objection if you insist that they be put into the lease. You can eyém improve on the
damages allowed by the Act by providing that you get the market vailoe laind they take
when the drill a well. The Act only gives you the value for it &sused at the time of the
drilling, which could be less than the market value of land thatahpstentially more
valuable use than it is current use.

How much should the payments to me be?

The payment amounts that mineral owners talks about most aresthkirid described
above. These are the upfront delay rental or bonus payments. Thswttitalk about that
under this heading.

The most lucrative payment amounts are the second kind described thgoveyalty
payments that begin once a well is drilled and placed into produ€libis. assumes of
course that the well finds gas or ail, or find enough gas or oil to becamomically
successful well. Probably 90% or more of the gas wellsedrith West Virginia are
successful because most of our wells are in “stratigraphledrgtan “structural” traps. But
there can be dry holes when exploring new formations, or even in existingtions.) All
that the author currently knows about the royalty percentage etcsevamit under the
previous heading. The web site of WVSORT@s links to Internet forums where mineral
owners are posting the amounts of up-front money, and the royalty pgeiiat are
offered to them.

The third kind of payments are the “shut in” payments. Similalllyhat is known to the
author regarding the amount of shut in payments was set out under the previous heading.

“The West Virginia Surface Owners’ Rights Organization. Google “ WVSORO”
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The fourth kind of payments are the surface damage paymentde Abite about that will

be talked about under this heading. More information on them can be found abthger
for WWSORO* and in th&Vest Virginia Surface owners Guide to Oil and @asch can be

ordered from Legal Aid of West Virginia or by typing the titléo your Internet search
engine.

The amount of up-front payments is rapidly changing as this artitdeing written. It
depends heavily on what formation the producer is considering drilling to, andidlothe
expectations are for that formation, and how much competition therdeigse your land.

As this is being written in April of 2008, the Marcellus formatioma and many people
think it has high potential. Some companies are paying top dollar up front to corral all the
acreage in an area that they can so there will be no competition. So tbatypajments

are going higher and higher. It also depends on where you are. Theidosrtave
different thicknesses and gas content, and therefore different values, in diffecest pla

In Pennsylvania in areas with no track record of productive wellsewrareas that are
speculative, bonuses could be $25 an acre or less. In Northern Wayne Ranmgylvania
a good bonus in 2006 was $25 an acre. The Marcellus is thick there. Wiieg ainid
leasing started heating up, a group of landowners with 3800 acres got $3&. dB@urses
in November 2007 were $500 an acre. Blocks of landowners negotiation togethes@ot
an acre. Now according to news reports, Chesapeake is offering $1,50@ and&¢5%
royalties!

The Marcellus here in West Virginia is generally not as thodkiat may be unrealistic here,
but it may be more saturated with gas, so maybe it is not uticaBsit the competition for
leases is very hot here. The author has heard that Chesapeaa &ts375 an acre in
Preston County and then moved up to$125 an acre. A month or two later amat$350
an acre in the same County. As West Virginian's get educatedyithpyobably go higher
and higher. How high is not known.

For more up to date information on current offers, the web site of WVSO&inks to
the web site forums for West Virginia, and the Pennsylvania forum may also be helpful.

You also may be able to find out the amounts that others are dgeytigging to the
Courthouse and looking at recently recorded leases — although sometishea |
“memorandum of lease” is recorded and you may have to track downteeahuwners and
ask them personally.

“The West Virginia Surface Owners’ Rights Organization. Google “ WVSORO”
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You can research generally the formations under your land by usingdirestrand the West
Virginia Geologic and Economic Survey. Some formations pinch out andykeagty in
thickness over only thousand s of linear feet. To find out exactlyptorarea takes a lot of
research at the Office of Oil and Gas in Charleston, or a gebtmmisultant might help.
You can go to the West Site of the West Virginia Office ofddidl Gas and see production
records of neighboring wells. You will have to have the well humberttfe well.
Unfortunately the on line records do not show the formation being produced.

What about free gas?

Free gas is not entirely free. You will have to provide the apg&mand gas line for
connecting from the well head or gas line to your house.

Free gas is not as reliable as utility gas. It is untregdsd It sometimes has water etc. in
it that can gather in the low spots in your supply line and freezegiiime coldest nights of
the year, when you need heat the most. You have to deal with thesberratoblems that
are on your lines. The producer will not be as good on fixing problenmseonihe as a
regulated utility is. Be sure and have an adequate alternate heat source.

Producers are less and less willing to give free gas becaunseazsed sensitivity to liability
issues and the hassle of dealing with free gas recipients regtrdipgoblems identified
above. Some producers will give you instead, in addition to other payraemisnthly
payment in the amount of the market value of the gas for your hoywu digree to that, do
not make it a fixed amount. Make it the market value at the éihproduction. Inflation
will raise it over the years.

Free gas is a very good thing to have when you can get it, and you probably can. You will
have to agree to some liability waivers and assume responsibility for instaéét.

Determining the value of the gas upon which the royalty percentage is calated.

The royalty is stated in the lease as a fraction, or perceghg wvélue of the gas at some point
after it leaves the ground. As this article is drdftthe most richly contested oil and gas
leasing issue is how to determine the “market value” of the gaghioh the royalty

percentage is to be applied.

A common lease royalty provision used to be “one-eighth of the market value of @ie gas
the wellhead”. The producers take the position that in the past tketmalue was easy to
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determine when wellhead gas prices were regulated, or before thathvehgroducer who

drilled the well actually sold the gas at the well head to tixé person or entity in the
production process. Inthose days, and still sometimes today, the prealddée gas at the

well head to someone else who owned the gathering line, who sold it to someone else who
owned the processing plant, who sold it to the interstate pipelinpasgetc. At each
exchange/sale of the gas, the producers argue, the market price of the gas went ap becaus
of the value added at each step by collecting, processing etc. the gas. The rhaekst va

the well site was what was stated in the lease, so that {@lexr was used to calculate the
royalty.

Now, the producers’ argument continues, the same entity that owns the well and the gas at
the wellhead also owns the gathering line, and the processing statidhe 8oly arms
length, bona fide sale to an unaffiliated third party, at which aketamalue” is established
Is way farther along the production process than at the well heaithe Bogument goes, that
Is not the market value at the wellhead, the sale further alopgdtiection trail is a higher
market value. The producers say they should be able to subtractastis®eam the royalty
owner’s 1/8 of the market value established at the eventualtealake it back to the
wellhead market value. This should be done in order to help pay fastiseof transporting
the gas from the well head to the point of sale, the cost ofngdaaétc. for its eventual sale.
So that is what they did. They subtracted out the expenses, mesé&tiling the royalty
owner and sometimes not.

The other side of the argument is that the cost of transporting tihergztgeally that high;
that treating the gas actually takes out some liquid hydrocarbortkel@bcessor sells for
which the royalty owner should get compensated. And in any event, sonaayoofrthe
subtractions taken have been taken out by some producers would neveribblpisg&ome
inappropriate examples would be “line loss” from the producer’'s léakg, metering
charges, taxes, brokering fees, etc. Also some outright fraud has beggtchaising a sale
that was below market value because it was a sale to antkatityas a sweetheart deal with
an affiliate of the producer that was used to calculate the maakes from which mineral
owners royalty was calculated.

The royalty owners filed a class action, won a preliminary ronnthe West Virginia
Supreme Court, and won a $200 Million jury award. That award is on appeal again to the
West Virginia Supreme Court.

The language should be clear that the royalty will a percent gftiss market value. The
market value needs to be determined based on a sale to a bona didgmttyirwith no
affiliation to the seller and for no other consideration. If there is deduction language, look
at it carefully. You might also want to provide that you have atcogbe metering records
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etc. to make sure that the royalty is based on accurate meastgegou cannot get the
producer to agree to a royalty higher than 1/8, you can argue that their stubbornness on the
percentage gives you justification for being stubborn on the markeg gatermination —

that there should be no deductions for expenses.

The practicalities of getting what you want into a lease.

Sometimes the landman working for a company does not have authority freopleriors
to agree to any changes in a lease made in any way. Or hasngg}ijyou he cannot when
he can. Doesn’'t matter. If you want to make changes and the landinaot\agree, find
someone else. Never ever sign a lease based on oral promises.

Changes to the lease do not have to be made by having the printecefgped and
reprinted. Any lengthy changes or additions can be set out ontarwiaddendum” or
“rider” attached to the printed lease. If you do that, sign the addefdtnattach it to the
printed lease. Make sure that the addendum or rider statey thedits provisions are the
ones that count if they are different from something that is said in the priated leThen
refer to the addendum or rider in writing on the printed leaserdgbu sign the printed
lease. You can do that in your own handwriting. On the other hagduihave the
bargaining power or expense sharing (usually, lots of acres indiwidualith other owners)
you may be able to get the entire lease itself rewritten.nYapuwant to hire, or may already
have hired, an attorney at this point.

For the shorter changes that you have been promised or told by thatatigrhyou are
going to get, put them in writing on the lease itself. Your handwritifigeé When they

hand you the lease to sign, if there are things in there you do not evatthsout things like
“secondary recovery” and “storage” and initial the scratch outsdgéar sign. If there are
shorter changes that are supposed to be there that are not, likattygoergentage, or “ten
hours of bulldozer work”, then write the things that you have agreedtteeos yourself

before you sign.

If the landman says he is an honest man just like you and can leel ttefitthem that if he

is honest he will not object to things being in writing so therebeitho misunderstandings.
And remember, he is likely to sell or “assign” the lease to samelse or is working for

someone else, so if it is not in writing, proving later what yorevpeomised when you

signed will be nearly impossible, or at least very expensive.

Usually the lease only has a place for you to sign, and not the compkEmgdman. That
makes the author as a lawyer very uncomfortable, but if the coniplessy the lease you
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wrote on or added to and signed, and then the company records it and/or deggrenat

it is highly unlikely that the courts would not enforce what wast&mrion it when you

signed. The same is true with the addendum or rider. Try to dahtdhean to sign at least
the addendum, or to at least initial where you have struck out or addgsl ¢m the printed

lease. But he may not have the authority to do so. Be sure to get hiamhpErmanent

address. (He may be in West Virginia only temporarily workiog an out of state

company.)

Nowadays there is often some form of payment document attacheasl ftont — a “draft”
or some such thing. Itis kind of a check to you. Itis part of theg@b that the payment
document is right there when you sign. It is an OK thing to sign. Sigsthiee stuff first.

Try to get a copy of everything right at the time you sign it. Y@mnature on the lease has
to be notarized before it can be recorded in the courthouse, so the lamitinmesnst on this.
This is good. Hopefully the notary will have a photocopier or maybea jssanner hooked
to their computer. Sometimes the landman is a notary and maywam sign at your
house. Insist on going somewhere that a notary has copying alititysigning at your
house does not give you much time to think, which also may be part ofnttheda’s
salesmanship.

Sometimes the company has you sign or agree to a separate “memocéteasa” that is
all that will be recorded at the Courthouse. You might prefer duagyto be on record in
the courthouse, but there is nothing inherently wrong with it as longuaand your heirs
permanently keep and then hang onto your copy of the lease. Maybe ma&kcsgres of
your copy and spread them around so one fire will not destroy them all.

SPECIFIC PROVISIONS TO CONSIDER NEGOTIATING IN A LEASE

Cross out arbitration clauses in leases -They limit your ability to get a judge or jury on
your case. It also does away with your ability to be part of a atags and share lawyer
and litigation fees. If a dispute arises and you decide then Hitaaon is the best way to
go, you can agree to arbitration then. Non-binding mediation is recommenabedi jrimit
do not putitin alease — wait for the dispute to arise to deciddééstio resolve the dispute.
Do not sign a lease that has an arbitration clause in it unless you cross it out first.

Save some areas of your land Besignate any areas where wells, roads and pipelines
cannot be located. Save future home sites. Say the producer carthetarsa around your
current home. Keep them out of your most productive meadowland. ltagap,tand the
landman. Say they cannot use your driveway (because it will besibpeif they drill while
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it is wet) or that they have to use your driveway and then gitagsl there will be fewer
roads on your land).

Road Construction types— Some land owners are happy to have a nicely bulldozed wide
graveled road to the back of their property. Others want agligtierbance as possible and
an impregnable gate to keep four-wheelers off the land. Some pbkeld®e in
“daylighting” the road by cutting back extra trees on either side. rO#ag that a properly
constructed, re-vegetated, maintained roads is what works, and no amdayitgsfting

will help if that is not done. Some say they want to avoid eroded apabistream siltation

by doing longer roads with less slope. Others say that takes out more trees, smtreey w
shorter, steeper road. You own the surface! These should be ya@scuwi you should
write them into the lease or addendum.

“New Technologies” — The author has seen a number of leases that allow producers to use
new technologies — technologies that have not been invented yet. Theteng mabng

with that per se, and it is probably the current law. But whagw technologies impose
more burden on the surface. What if they need 10 acre well gitBg® technology is OK,

but insert in the lease or addendum that the technology is peronie “if it imposes no
greater burden or diminution in value on the surface or other sttdrethe property than
current technologies.”

Limit the number of wells — You may want to limit the total number of wells that can be
drilled on your land. Some unscrupulous producers are “promoters” wipaigeon the
push”. They get paid more according to the number of wells thitytdan how much
money the wells eventually make. So they will put wells too dlogether. This means
extra, unnecessary wells on your land. (For more explanation, se&/@®@RD web site
slide show on “Well Spacing and Royalty Sharing”.)

Additionally, there are probably several producing formations under gadr |A
producer may drill wells close together on the surface but terdiit formations. The
number of wells drilled on your surface can be nearly limitles®me areas. Decide what
is the largest number of wells you would want on our land and put tinet lease. Tell the
landman you might agree to more later, but not now. Or find out the geologicallepistifi
well spacing for the formation they are planning to drill to — usud&0 feet for shallow
wells — and agree to no more wells than that. Or try to lease out just one formation.

Insist on a number of wells -f you own hundreds of acres, and want a lot of royalty now
or in the near future, insist on a certain number of wells ovatarrceeriod of time. If not,

“The West Virginia Surface Owners’ Rights Organization. Google “ WVSORO”
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the producer may just drill one well to keep your lease in itsnskey term indefinitely
while he drills other wells on other people. There is a commorigwfor producers to
develop your well, but it is vague and usually takes expensive litigatienforce. Maybe
require one well to be drilled in the primary term and another irhangéar or three or five,
and if no additional wells are drilled, then the secondary termeolietlise expires for the
portion of your land that is not being drained by the wells or wells that they have drilled.

Well spacing and royalty sharing -- a.k.a. “Pooling and Unitization”.— Generally well
spacing and royalty sharing is a good thing. The web site of WVS@&& slide show that
more fully explains well spacing and royalty sharing. The industryyamdease, will call
it “pooling” or “unitizing” or both.

Here is a quick summary of how it works. All of the mineral ageethat a gas or oil
well drains is declared a “unit”. If the well drains acreag#e unit that belongs to more
than one mineral owner, then the mineral owners split the royalyding to how much of
the acreage in the unit each of them owns. The next well is sfga@tbugh from the first
well that its unit does not drain gas out of first well’s unit. Fhene for further wells
draining the same pool of gas.

Without unitizing, all the gas that comes out of a well belongsea@toducer and
royalty owner upon whose mineral tract the well was drilled -+ éfvé is known for a
scientific certainty that the well is draining gas out from uadezighboring mineral owner.

If the producer you are leasing to is going to drill a well clogkddoundary line of
your mineral tract, you want that well unitized with the land om#hghboring tract. If not,
if it is a good well, the neighbor will drill a well on his sidetbé boundary line and get
much of the gas out before your well does.

If the producer on a neighboring tract wants to drill on the borderyant a unit
declared around that well that will include your acreage so you get a royafguioshare
of the gas that comes up out of their well. If not, you and/or your prodiiteave to pay
to drill a well on your side to get the gas first. And if the sgmoducer owns your and the
neighboring tract too, you will not be able to persuade him to do so, sinsealieady
getting the gas from the neighboring well.

Even worse, if the first well on your neighbor’s side is a goodl, Wwet not a great
well, the cost of drilling your well will exceed the value of the bt to produce. So it will
not be profitable to drill the well, and you just lose the gas.

So you want language in your lease that requires unitization if fiserldnas an
interest in the neighboring lands. It should allow your producer to voluntarily unitizre y
acreage in wells on your land or neighbors’ land. It should reduér@roducer to ask

“The West Virginia Surface Owners’ Rights Organization. Google “ WVSORO”
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neighbors for voluntary unitization. (Unfortunately, with some exceptibis cannot be
forced on a neighbor who does not want to declare a unit. One formaticauwiiteration
can be forced on a neighbor may be the Marcellus, depending on tbeneutt a case
before the West Virginia Supreme Court.)

However, it is important to remember that the primary terrjooir lease, during
which the producer is supposed to have drilled a well and start papingyalties, turns
into the secondary term and ties up your land under the secoadargftthe lease for as
long as a well produces and you get royalties or shut in paymentss(yolessist on more
wells as noted above). But what if the lease allows a well neighboring tract that
includes a small number of your acres in its unit. You will oygbtting royalties for a
fraction of the production from one well. But you will be getting sawyalties, so that
small royalty payment can count to tie up your land under the secdedargf the lease —
depending on the language in the lease. That means you would only get a 1/8 royalty on a
part of the royalties from one well. The producer would not have t@dyiimore wells on
your land. He could drill somewhere else. So you would not get any more royalty.

So your lease should allow, even encourage or require efforts fwoakeg and
unitization. But it should not allow a unitized well to tie up moneage in a secondary
term than is in the unit. Maybe give the producer another year &esanalusion of some
of your acreage in a unit to drill another well, but not forever. Thdrilee secondary term
for the acreage that is not included in the unit.

Protect structures and special areasRequire drillers to stay certain distances from current
or future residences and water wells. The State requirels¢t280 feet from residences and
water wells. Go measure that distance from your house andtbka¢ i$ enough for you.
The drilling phase will only last days or weeks, and fracing or worksavay be the same,
but when it is going on it will be 24 hours a day 7 days a week ighitsland noise and
traffic. And you may not want the sight of the well there.

Surface owner agreement -You might want to require that “The (surface) owner’s
agreement must be obtained to locations of well sites, acoags, mpipelines and other
facilities, which agreement cannot be unreasonably withheld.” Thid bewd less desirable
alternative to saving certain areas as suggested above. But tsig@iveome leverage as

a surface owner. In a real dispute, you probably cannot afford the laww saforce it, so
more specific provisions are recommended if you can get them. ({Bw@nonly own the
minerals, consider putting this in to give consideration to the surfacer®anterests — or
even contact the surface owner and ask him or her what is important to them to protect.)

Gate the roads? - you want to keep people from using the producer’s access road to come
onto your land, require a durably constructed gate at a point thegpgasser cannot get
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around. And require the driller to keep it locked. They may be eglith agree to this
during the drilling phase, but should not object strongly after that.

Fences- If you have livestock that may graze near the well require fencing around it
is an oil well with a pump jack or other “attractive nuisanequipment and there are
children nearby, require fencing around it.

Bulldozing — Probably the most common extra thrown in by a driller is some buiiglozi
other heavy equipment work that you want. The bulldozer and operattmig there

anyway. It might cost the driller $150 an hour. But sometimests tost if the bulldozer
Is sitting there doing nothing, so it may as well be doing something. Bdtdpve up too
much to get this. It is cheap for the driller to give it to you.

Water use by driller! — They will need water to drill their well. They will watd use
streams etc. near the well because it is cheaper than haulinglitere may be certain ponds
or streams that are important to your use of the land that you danbthem to use. If so
name them in the lease. You may want them to haul in all of the watea. shalow well

it is not that much water. However, a horizontally drilled Mdoselvell can require 1.5
Million gallons of water — 40 or 50 tanker truck loads — for the “fjab’ If there is a water
source on your land large for them to want to use for that, do you walldwat? Or would
you prefer that use that and save all the truck traffic.

Bank the top soil uphill —Particularly at the well site, but at the roads too if havingithe
return to nature is important to you, insist that the driller scitagéop soil uphill, save it,
and then put it back during reclamation. Burying it, even mixing it withr giié will give
poor re-vegetation.

Temporary seeding -Require temporary grass planting if final planting/reclamation cannot
be done immediately due to season/weather or well completion iSSussvill prevent soil
erosion and/or soil compaction. The State requires it, so they shoe&] agd putting it
here will help.

Re-seeding The State requires re-vegetation of the site when they are dimgdiThis

Is part of “reclamation” though that is a bit of a misnomer sineevell site and access road
are not going to be returned to the original contour for several decdid they are
“reclaimed” for the secondary term of the lease. The sta@nual suggests seed mixtures
that use a lot of fescue which is not good for some domestic lanifmbe State D.E.P.’s
Office of Oil and Gas has an additional manual for maintainingsite8 for wildlife. There

Is also a study of native vegetation on logging roads that should also wordlagoaus.
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Look for both on the WVYSORQveb site and insist on something from those, or something
your local soil conservation service recommends.

Noise— Limit noise from oil well pump jacks, from local compressogsunps for coal bed
methane wells, or from other facilities allowed by the led3®e author is not sure of the
technology available for these various uses, but he has heard of endbssome
compressor type facilities, and soil bank baffles or other bafflesise suppressing features
to keep noise from you and neighbors.

Pit liner — The drilling pit is generally lined, but this is not required icafles. Require the
pit to be lined. They should be used to doing this. Otherwise you dredrine local clay
to keep the contaminations in the drilling pit from leaching into your groundwater.

Disposal of water used in drilling— After the drilling is done, the water the driller used will
be in the drilling pit. Under a state issued “general permit’ legal for the water to be
treated and sprayed onto the land. (A copy of the driller’s applicatibavie that general
permit apply to your particular well will be served on thefate owner with the permit
notice.) After the water is removed from the pit, the stuffsbéted to the bottom of the pit
is folded up in the pit liner and buried in place. The author has not hgamabééms coming
from the spraying of this water or the burying of the solid matertale pit liners. That does
not mean they are not out there, or are latent. (If you have a prqidéase let him know.)
But you may have a situation where the area they want to buryt theepis near and uphill
from your spring or water well, or where you want to use the tan@ house with a
basement. Some drillers have been persuaded to truck the watethefsaé and inject it
in special regulated injection wells. Pennsylvania requirehaliMater to be carted off.
They brought itin, they can take it out. The author has heard of one megthaie the driller
agreed to cart off the pit liner and its contents.

Limitation on assignment —Once you sign the lease, it can be sold (*assigned”) to someone
else who could be the one doing the drilling. You may want to have somel cwetr who

Is in charge of the drilling on your land. Language you add into a leasedashdenight say,

“No assignment without the consent of the lessor, which assignmerit ngltabe
unreasonably withheld.” Coal leases have these. It is unknown if oil anaucers will
agree to this. There are certainly some drillers and produmensagy not want on your land.
Larger producers are more likely to agree. A smaller landmgrbenanwilling to agree to

this if you acreage is small, and you could effectively block transfer of a large mganfpi
leases. And that probably would not prohibit your leases from changing hémeltessor

“The West Virginia Surface Owners’ Rights Organization. Google “ WVSORO”

27



merges or goes out of business and a creditor takes the leaseso-adéase that otherwise
limited assignment will have to say something about that.

Title Warranties — Make sure there is nothing in the lease that says you graatiahty”

of the title. If someone else comes along and says they atecetaisome of your royalty
(and the producer’s profits) what happens? The producer did the dittd $fore getting
you to sign the lease, not you. Do not agree to defend the title sleairthey did. If the
lease says anything, it should say that the producer will pay thefgosir lawyer to defend
your title to the property. The producer may want the right to put the royalty payiments
escrow” until a court decides or it is settled, which would not be bad.

Access to drilling operation— Make sure the lease or the addendum at least does not deny
you access to the drilling job. (OSHA says you need to wear a hard hat.) You might want
to add that you have access to the drilling site. Access to tigdab is important for the
surface owner in order to be sure that the driller is followinguies for properly casing and
cementing the bore hole through your water table. (See the slide shba/\WYSORO

web site on “How a Gas Well Is Drilled down into the Ground and \@hatGo Wrong”.)

The author has never heard of access being denied in West Virginia, but probably not a lot
of people ask first or at all. And as mentioned above, since yobeangitieral owner, you

want access to the meter to make sure there is no fraud there.

CONCLUSION

Signing a mineral lease is a serious step. Do not let themausidgcide what is important
to you and future generations. What are you willing, and not willing,ve® @gp in terms
rights on your land in order to get or have a chance of getting how much niRer@gmber
too that if what the producer wants is more valuable to him thautoitiou, then you should
try to make him pay what it is worth to him and not what it istivty you. Do your best to
understand as much as you possibly can before signing. Try to findex kavexplain the
lease language to you even if you cannot afford to hire a lawyer to negotietdraft the
whole lease. Maybe try to find a geologist or information on thernetebout leasing and
drilling in your area. Decide if what you have to give up is worth the moneygyget.
Get together with neighbors. Get landmen competing for your lease. Do not expect to get
everything this article talks about. Do get what you can. Get everything in writing.
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